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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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¶1 ANN WALSH BRADLEY,  J.   Thi s case i s bef or e t he cour t  

i n an unusual  pr ocedur al  post ur e.   El i zabet h Par ker  and t he 

Est at e of  Rober t  Par ker  ( col l ect i vel y,  " Par ker " )  f i l ed a 

pet i t i on f or  r ev i ew of  t wo or der s of  t he cour t  of  appeal s,  whi ch 

di smi ssed and deni ed Par ker ' s appeal s of  a c i r cui t  cour t  or der  

compel l i ng ar bi t r at i on. 1  I n r esponse,  Bever l y Ent er pr i ses-

Wi sconsi n,  I nc.  d/ b/ a Gol den Age Nur si ng Home and ot her  

def endant s ( col l ect i vel y,  " Bever l y Ent er pr i ses" )  f i l ed a mot i on 

t o di smi ss t he pet i t i on f or  r evi ew.   We addr ess her e t he mot i on 

t o di smi ss t he pet i t i on.  

¶2 The deci s i on t o accept  or  deny a pet i t i on f or  r evi ew 

i s wi t hi n t he di scr et i on of  t hi s cour t .   Wi s.  St at .  ( Rul e)  § 

809. 62( 1r ) .   Nor mal l y,  quest i ons r ai sed pr i or  t o our  i ssuance of  

an or der  gr ant i ng or  denyi ng a pet i t i on f or  r evi ew woul d not  

mer i t  a publ i shed opi ni on.   However ,  t he quest i ons r ai sed by 

Bever l y Ent er pr i ses'  mot i on t o di smi ss pr esent ed i mpor t ant  and 

unr esol ved i ssues of  Wi sconsi n l aw t hat  war r ant ed suppl ement ar y 

br i ef i ng and or al  ar gument s.   We publ i sh t hi s or der  t o pr ovi de 

needed gui dance t o l i t i gant s and t o t he cour t  of  appeal s.    

¶3 Bever l y Ent er pr i ses'  pr i mar y ar gument  i s t hat  under  

Teamst er s Uni on Local  No.  695 v.  Count y of  Waukesha,  57 

Wi s.  2d 62,  203 N. W. 2d 707 ( 1973) ,  Wor t hi ngt on v.  Far mer s I ns.  

Exch. ,  64 Wi s.  2d 108,  218 N. W. 2d 373 ( 1974) ,  and Wi s.  St at .  

                                                 
1 Est at e of  Par ker  v.  Bever l y  Ent er pr i ses,  I nc. ,  No.  

2008AP2440- LV,  unpubl i shed or der  ( Wi s.  Ct .  App.  Nov.  17,  2008) ,  
r evi ewi ng an or der  of  t he c i r cui t  cour t  f or  Li ncol n Count y,  Jay 
R.  Tl ust y,  J.    
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§ 788. 15, 2 t hi s cour t  l acks j ur i sdi ct i on t o consi der  t he pet i t i on 

f or  r evi ew because or der s compel l i ng ar bi t r at i on ar e not  

appeal abl e.   I t  f ur t her  c l ai ms t hat  when t he cour t  of  appeal s 

deni es per mi ssi on t o f i l e an appeal ,  t hi s cour t  i s  not  per mi t t ed 

t o r evi ew t he cour t  of  appeal s '  di scr et i onar y deci s i on.       

¶4 Because t he r easoni ng under l y i ng t he Teamst er s and 

Wor t hi ngt on deci s i ons no l onger  r ef l ect s Wi sconsi n' s appr oach t o 

appel l at e j ur i sdi ct i on,  t he i nt er pr et at i on of  Wi s.  St at .  

§ 788. 15 advanced by t hose cases no l onger  compor t s wi t h 

Wi sconsi n l aw.   Fur t her ,  al t hough we have r epeat edl y st at ed t hat  

we wi l l  not  r evi ew t he cour t  of  appeal s '  deci s i on t o deny l eave 

t o appeal ,  our  r ef usal  i s  not  based on l ack of  j ur i sdi ct i on.   

Rat her ,  i t  i s  based on pr act i ce,  r oot ed i n concer ns f or  j udi c i al  

admi ni st r at i on and r espect  f or  t he cour t  of  appeal s '  exer ci se of  

di scr et i on.  

¶5 We need not  deci de her e whet her  appeal  of  a c i r cui t  

cour t  or der  compel l i ng ar bi t r at i on i s a per mi ssi ve appeal  or  an 

appeal  as of  r i ght . 3  Under  ei t her  c i r cumst ance,  Ar t i c l e VI I ,  § 3 

of  t he Wi sconsi n Const i t ut i on pr ovi des t hat  t hi s cour t  has 

j ur i sdi ct i on t o r evi ew an or der  i ssued by t he cour t  of  appeal s.   

                                                 
2 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2007-

08 ver si on unl ess ot her wi se i ndi cat ed.  

3 Al t hough t he par t i es di scussed t he pr ocedur es f or  
appeal i ng or der s of  t he c i r cui t  cour t ,  t hey di d not  br i ef  or  
ar gue whet her  an or der  compel l i ng ar bi t r at i on shoul d be 
under st ood as a per mi ssi ve appeal  or  an appeal  as of  r i ght .  
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Accor di ngl y,  we deny Bever l y Ent er pr i ses'  mot i on t o di smi ss t he 

pet i t i on f or  r evi ew. 4     

I  

¶6 On June 18,  2004,  Rober t  Par ker  was admi t t ed t o t he 

Gol den Age Nur si ng Home i n Tomah,  Wi sconsi n.   As hi s dur abl e 

power  of  at t or ney,  hi s wi f e El i zabet h s i gned var i ous document s 

f or  t he pur poses of  hi s admi ssi on.   One of  t hese document s was a 

" Resi dent  and Faci l i t y  Ar bi t r at i on Agr eement . "         

¶7 Rober t  Par ker  di ed si x mont hs af t er  hi s admi ssi on.   

El i zabet h Par ker  and t he Est at e of  Rober t  Par ker  f i l ed a 

compl ai nt  i n t he Ci r cui t  Cour t  of  Li ncol n Count y.   The compl ai nt  

al l eged var i ous br each of  cont r act  and t or t  c l ai ms agai nst  

Bever l y Ent er pr i ses.      

¶8 I n i t s answer ,  Bever l y Ent er pr i ses r ai sed t he 

ar bi t r at i on agr eement  as an af f i r mat i ve def ense.   I t  t hen f i l ed 

a not i ce of  mot i on and mot i on t o st ay t he j udi c i al  pr oceedi ngs 

and compel  ar bi t r at i on pur suant  t o t he ar bi t r at i on agr eement .    

¶9 I n an or al  r ul i ng,  t he c i r cui t  cour t  det er mi ned t hat  

t he ar bi t r at i on agr eement  was val i d under  Wi s.  St at .  § 788. 01. 5  

                                                 
4 Thi s cour t  pr ev i ousl y advi sed t he par t i es t hat  t he or der ed 

br i ef i ng and ar gument  woul d be l i mi t ed t o t he t hr eshol d quest i on 
of  j ur i sdi ct i on,  not  whet her  we shoul d accept  or  deny t he 
pet i t i on f or  r evi ew.   See i nf r a,  ¶15.   A separ at e or der  
addr essi ng t he mer i t s of  t he pet i t i on f or  r evi ew i s al so i ssued 
t oday.    

5 Wi sconsi n St at .  § 788. 01 pr ovi des:  

A pr ovi s i on i n any wr i t t en cont r act  t o set t l e by 
ar bi t r at i on a cont r over sy t her eaf t er  ar i s i ng out  of  
t he cont r act ,  or  out  of  t he r ef usal  t o per f or m t he 
whol e or  any par t  of  t he cont r act ,  or  an agr eement  i n 
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I t  al so det er mi ned t hat  t he agr eement  was nei t her  pr ocedur al l y  

nor  subst ant i vel y unconsci onabl e.   Havi ng det er mi ned t hat  t he 

ar bi t r at i on agr eement  was val i d and enf or ceabl e,  t he cour t  

gr ant ed Bever l y  Ent er pr i ses'  mot i on t o st ay pr oceedi ngs and 

compel  ar bi t r at i on pur suant  t o Wi s.  St at .  § 788. 02. 6   

¶10 Par ker  f i l ed a pet i t i on f or  l eave t o appeal .   When a 

par t y wi shes t o appeal  a j udgment  or  or der  t hat  i s  not  

appeal abl e as a mat t er  of  r i ght ,  i t  i s  necessar y t o r equest  

l eave t o appeal  pur suant  t o Wi s.  St at .  § 808. 03( 2)  and § 809. 50.  

¶11 Shor t l y t her eaf t er ,  Par ker  al so f i l ed a not i ce of  

appeal .   A not i ce of  appeal ,  f i l ed pur suant  t o Wi s.  St at .  

§ 808. 03( 1)  and § 809. 10,  i ndi cat es an appeal  of  a f i nal  

j udgment  or  a f i nal  or der  whi ch may be appeal ed as a mat t er  of  

r i ght .    

                                                                                                                                                             
wr i t i ng bet ween 2 or  mor e per sons t o submi t  t o 
ar bi t r at i on any cont r over sy exi st i ng bet ween t hem at  
t he t i me of  t he agr eement  t o submi t ,  shal l  be val i d,  
i r r evocabl e and enf or ceabl e except  upon such gr ounds 
as exi st  at  l aw or  i n equi t y f or  t he r evocat i on of  any 
cont r act .  .  .  .   

6 Wi sconsi n St at .  § 788. 02 pr ovi des:  

I f  any sui t  or  pr oceedi ng be br ought  upon any i ssue 
r ef er abl e t o ar bi t r at i on under  an agr eement  i n wr i t i ng 
f or  such ar bi t r at i on,  t he cour t  i n whi ch such sui t  i s  
pendi ng,  upon bei ng sat i sf i ed t hat  t he i ssue i nvol ved 
i n such sui t  or  pr oceedi ng i s r ef er abl e t o ar bi t r at i on 
under  such an agr eement ,  shal l  on appl i cat i on of  one 
of  t he par t i es st ay t he t r i al  of  t he act i on unt i l  such 
ar bi t r at i on has been had i n accor dance wi t h t he t er ms 
of  t he agr eement ,  pr ovi di ng t he appl i cant  f or  t he st ay 
i s not  i n def aul t  i n pr oceedi ng wi t h such ar bi t r at i on.  
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¶12 I n an unpubl i shed or der ,  t he cour t  of  appeal s st at ed:  

" To t he ext ent  t he appel l ant s/ pet i t i oner s bel i eve t he subj ect  

or der  i s appeal abl e as of  r i ght ,  our  supr eme cour t  has hel d t hat  

an ' or der  compel l i ng submi ssi on of  a di sput e t o ar bi t r at i on i s 

not  appeal abl e'  under  Wi s.  St at .  § 788. 15. "   ( Ci t i ng Teamst er s,  

57 Wi s.  2d at  67. )   The cour t  of  appeal s '  or der  di smi ssed t he 

not i ce of  appeal  " f or  l ack of  j ur i sdi ct i on. "  

¶13 The cour t  of  appeal s al so addr essed Par ker ' s pet i t i on 

f or  l eave t o appeal .   I t  concl uded:  " [ T] he pet i t i on f ai l s  t o 

est abl i sh t hat  gr ant i ng i nt er l ocut or y appeal  woul d accompl i sh 

any of  t he pur poses set  out  i n Wi s.  St at .  § 808. 03( 2) . "   Thus,  

t he cour t  of  appeal s deni ed Par ker ' s pet i t i on.    

¶14 Par ker  f i l ed a pet i t i on f or  r evi ew i n t hi s cour t .   I n 

r esponse,  Bever l y Ent er pr i ses f i l ed a mot i on t o di smi ss t he 

pet i t i on f or  r evi ew,  st at i ng t hat  t hi s cour t  l acks j ur i sdi ct i on 

t o r evi ew a c i r cui t  cour t  or der  compel l i ng ar bi t r at i on.   Par ker  

r epl i ed,  asser t i ng t hat  t hi s cour t  has l i mi t ed j ur i sdi ct i on t o 

addr ess whet her  an ar bi t r at i on agr eement  i s val i d under  Wi s.  

St at .  §§ 788. 01 and 788. 02 pr i or  t o ar bi t r at i on. 7  We or der ed 

suppl ement al  br i ef s and or al  ar gument s on t he quest i on of  t hi s 

cour t ' s  j ur i sdi ct i on t o consi der  t he pet i t i on f or  r evi ew.    

¶15 I n an or der  dat ed Mar ch 4,  2010,  we f ur t her  c l ar i f i ed 

t hat  or al  ar gument  woul d be l i mi t ed t o t he quest i on of  

j ur i sdi ct i on:  " Thi s cour t  must  deci de whet her  i t  has 

                                                 
7 The Wi sconsi n Associ at i on f or  Just i ce f i l ed an ami cus 

br i ef  i n suppor t  of  Par ker  and al so asser t s t hat  t hi s cour t  has 
j ur i sdi ct i on.  
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j ur i sdi ct i on t o consi der  t he pet i t i on f or  r evi ew f i l ed on 

December  12,  2008.   The ar gument s addr essed t o t he cour t  on 

Apr i l  16 ar e t o be l i mi t ed t o whet her  t he cour t  has j ur i sdi ct i on 

t o accept  t he pendi ng pet i t i on.   The mer i t s of  t he pet i t i on f or  

r evi ew wi l l  not  be consi der ed at  t hi s t i me. "    

I I  

¶16 Because t hi s case i s bef or e t he cour t  i n an unusual  

pr ocedur al  post ur e,  i t  i s  i mpor t ant  t o c l ar i f y t he i ssues bef or e 

t he cour t .   Bot h par t i es agr ee t hat  t he c i r cui t  cour t  had 

j ur i sdi ct i on over  Par ker ' s compl ai nt .   They al so agr ee t hat  t he 

c i r cui t  cour t  had j ur i sdi ct i on t o eval uat e t he val i di t y of  t he 

ar bi t r at i on agr eement  under  Wi s.  St at .  § 788. 01 and t o st ay t he 

pr oceedi ngs and compel  ar bi t r at i on under  Wi s.  St at .  § 788. 02.    

¶17 The par t i es di sagr ee,  however ,  about  whet her  t he 

c i r cui t  cour t ' s  or der  st ayi ng t he pr oceedi ngs and compel l i ng 

ar bi t r at i on was appeal abl e.   I n t hi s cour t ,  t he quest i on has 

been phr ased by t he par t i es as one of  j ur i sdi ct i on——t hat  i s,  

whet her  t hi s cour t  has j ur i sdi ct i on t o consi der  t he pet i t i on f or  

r evi ew.  

¶18 Bever l y Ent er pr i ses ar gues t hat  t he quest i on of  t hi s 

cour t ' s  j ur i sdi ct i on has al r eady been r esol ved.   I t  asser t s t hat  

under  Wi s.  St at .  § 788. 15 and l ongst andi ng case l aw,  or der s 

compel l i ng ar bi t r at i on ar e not  appeal abl e.    

¶19 Wi sconsi n St at .  § 788. 15 pr ovi des:  " An appeal  may be 

t aken f r om an or der  conf i r mi ng,  modi f y i ng,  cor r ect i ng or  

vacat i ng an awar d,  or  f r om a j udgment  ent er ed upon an awar d,  as 

f r om an or der  or  j udgment  i n an act i on. "   I n t he mi d- 1970s,  
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Teamst er s and Wor t hi ngt on i nt er pr et ed t hi s l anguage t o mean t hat  

t he supr eme cour t  had no j ur i sdi ct i on t o r evi ew an or der  

compel l i ng ar bi t r at i on.      

¶20 Bever l y Ent er pr i ses ar gues t hat  t he l egi s l at ur e' s 

f ai l ur e t o amend t he l anguage of  Wi s.  St at .  § 788. 15 

demonst r at es t he l egi s l at ur e' s agr eement  wi t h t he Teamst er s and 

Wor t hi ngt on deci s i ons.   I n i t s memor andum i n suppor t  of  t he 

mot i on t o di smi ss,  i t  expl ai ned:   

Had t he Wi sconsi n Legi s l at ur e t aken i ssue wi t h t he 
i nt er pr et at i on t hi s Cour t  gave t o Wi s.  St at .  § 788. 15 
or  i t s pr edecessor ,  Wi s.  St at .  § 298. 15,  i t  coul d have 
t aken act i on.   I t  coul d have added t he phr ase " or der s 
compel l i ng ar bi t r at i on"  t o t he t ypes of  or der s 
appeal abl e under  Wi s.  St at .  § 788. 15.   I t  has not  done 
so.   Thus,  i t s s i l ence wi t h r egar d t o t he Cour t ' s  
Teamst er s and Wor t hi ngt on deci s i ons demonst r at es 
l egi s l at i ve acqui escence t her ei n.        

¶21 I n addi t i on,  Bever l y Ent er pr i ses ar gues t hat  no r evi ew 

of  t he cour t  of  appeal s '  deni al  of  l eave t o appeal  i s  per mi t t ed.   

We addr ess t hese ar gument s i n t ur n.    

A 

¶22 We begi n by di scussi ng whet her  t hi s cour t  has 

j ur i sdi ct i on t o consi der  a pet i t i on f or  r evi ew i nvol v i ng an 

or der  of  t he c i r cui t  cour t  compel l i ng ar bi t r at i on.   I n t he 1973 

case Teamst er s Uni on Local  695 v.  Count y of  Waukesha,  57 

Wi s.  2d 62,  t hi s cour t  concl uded t hat  an or der  compel l i ng 

ar bi t r at i on was not  appeal abl e.    

¶23 Teamst er s i nvol ved a di sput e under  a col l ect i ve 

bar gai ni ng agr eement ,  whi ch pr ovi ded t hat  unset t l ed gr i evances 

woul d be submi t t ed t o ar bi t r at i on.   I d.  at  64- 65.   The ci r cui t  
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cour t  ent er ed j udgment  compel l i ng ar bi t r at i on.   One of  t he 

par t i es f i l ed not i ce of  appeal .    

¶24 I n a publ i shed opi ni on,  t he supr eme cour t  r ai sed sua 

spont e t he t hr eshol d quest i on of  j ur i sdi ct i on,  whi ch had not  

been br i ef ed or  ar gued by t he par t i es:  

A number  of  i ssues ar e r ai sed or  pr esent  t hemsel ves on 
t hi s appeal .   However ,  t he t hr eshol d t hat  must  be 
cr ossed t o r each any of  t hem i s t he quest i on of  
appeal abi l i t y .   I f  t he or der  or  j udgment  of  t he t r i al  
cour t  di r ect i ng t he par t i es t o pr oceed t o ar bi t r at i on 
i s not  appeal abl e,  t hi s cour t  i s  wi t hout  j ur i sdi ct i on 
t o do mor e t han t o di smi ss t he appeal .   Whi l e not  
r ai sed or  ar gued on t hi s appeal ,  t hi s basi c  quest i on 
of  appeal abi l i t y  must  be i ni t i al l y  r esol ved as i t  goes 
t o t he j ur i sdi ct i on of  t hi s cour t  t o hear  t he appeal  
at  al l .          

I d.  at  65- 66.  

¶25 The cour t  det er mi ned t hat  t he answer  t o t hi s quest i on 

depended on " t he l anguage of  t he st at ut e of  t he par t i cul ar  

j ur i sdi ct i on,  i f  any,  def i ni ng appeal abi l i t y  or  l i s t i ng or  

descr i bi ng t he ki nds of  or der s whi ch ar e or  ar e not  appeal abl e. "   

I d.  at  67.   I t  l ooked t o t he pr edecessor  t o t he cur r ent  

Wi s.  St at .  § 788. 15,  whi ch pr ovi ded:  

An appeal  may be t aken f r om an or der  conf i r mi ng,  
modi f y i ng,  cor r ect i ng or  vacat i ng an awar d,  or  f r om a 
j udgment  ent er ed upon an awar d,  as f r om an or der  or  
j udgment  i n an act i on.  

Wi s.  St at .  § 298. 15 ( 1971- 72)  ( r enumber ed t o Wi s.  St at .  § 788. 15 

by 1979 Wi s.  Act  32) .  

¶26 Based on t hi s  s t at ut e,  t he cour t  concl uded t hat  onl y 

t hose j udgment s or  or der s t hat  conf i r m,  modi f y,  cor r ect ,  or  

vacat e an ar bi t r at i on awar d ar e appeal abl e.   I d.  at  67.   I t  
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r eached t hi s concl usi on by appl y i ng t he r ul e of  const r uct i on,  

" expr essi o uni us est  excl usi o al t er i us, "  whi ch means t hat  

expr ess ment i on of  one mat t er  excl udes ot her  s i mi l ar  mat t er s not  

ment i oned.   I d.  at  67.   Because an or der  compel l i ng ar bi t r at i on 

i s not  an or der  conf i r mi ng,  modi f y i ng,  cor r ect i ng,  or  vacat i ng 

an ar bi t r at i on awar d,  t he Teamst er s cour t  det er mi ned t hat  i t  was 

not  appeal abl e,  and t hat  t he cour t  l acked j ur i sdi ct i on t o r evi ew 

t he or der . 8  I d.  at  67.  

¶27 The cour t  f ur t her  st at ed t hat  publ i c pol i cy suppor t ed 

i t s det er mi nat i on t hat  or der s compel l i ng ar bi t r at i on wer e not  

appeal abl e:  " [ I ] f  at  t he ver y t hr eshol d of  t he pr oceedi ng t he 

def aul t i ng par t y  coul d appeal  and t her eby i ndef i ni t el y del ay t he 

mat t er  of  ar bi t r at i on,  t he obj ect  of  t he l aw and t he pur pose of  

t he wr i t t en agr eement " ——pr esumabl y,  speedy r esol ut i on of  t he 

di sput e——" woul d be ent i r el y def eat ed. "   I d.  at  68 ( quot i ng 

Cor bet t  v.  Pet r ol eum Mai nt enance Co. ,  258 P. 2d 1077 ( Cal .  App.  

1953) ) .   Never t hel ess,  t he cour t  r ecogni zed t hat  t he publ i c 

pol i cy deci s i on was a det er mi nat i on f or  t he l egi s l at ur e t o make:  

" I f  [ t he l egi s l at ur e]  sees wi sdom i n per mi t t i ng such appeal s,  i t  

has onl y t o add or der s compel l i ng ar bi t r at i on t o t he l i s t  of  

t hose made appeal abl e. "   I d.  at  69.    

                                                 
8 The Teamst er s cour t  expl ai ned t hat  " [ n] o r i ght  .  .  .  i s  

l ost  by hol di ng t hat  t he or der  t o pr oceed wi t h ar bi t r at i on i s 
not  appeal abl e.   Under  t he const r uct i on gi ven t he st at ut e,  such 
i ssues may be r ai sed by ei t her  par t y,  f ol l owi ng t he r esor t  t o 
ar bi t r at i on,  but  not  bef or e.   They ar e not  er ased or  cut  of f  by 
such def er r al . "   Teamst er s Uni on Local  No.  695 v.  Count y of  
Waukesha,  57 Wi s.  2d 62,  70,  203 N. W. 2d 707 ( 1973) .  
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¶28 One year  l at er ,  t he cour t  deci ded Wor t hi ngt on v.  

Far mer s I nsur ance Exchange,  64 Wi s.  2d 108.   Ther e,  t he c i r cui t  

cour t  compel l ed an i nsur ed and her  i nsur er  t o ar bi t r at e t hei r  

di sput e under  t he t er ms of  t hei r  ar bi t r at i on agr eement .   Thi s 

cour t  appl i ed t he hol di ng and r at i onal e f r om Teamst er s and 

concl uded t hat  t he c i r cui t  cour t ' s  or der  was not  appeal abl e.           

¶29 I n t he 37 year s f ol l owi ng Teamst er s,  t he l egi s l at ur e 

has not  added or der s compel l i ng ar bi t r at i on t o t he l i s t  of  

appeal abl e or der s i n Wi s.  St at .  § 788. 15.   Asi de f r om bei ng 

r enumber ed,  t he st at ut e has not  been amended.     

¶30 However ,  i n t he year s s i nce Teamst er s was deci ded,  t he 

l egi s l at ur e has made si gni f i cant  and subst ant i ve changes t o t he 

l aw gover ni ng appel l at e j ur i sdi ct i on.   These changes wer e 

i nt r oduced by const i t ut i onal  amendment  and by s t at ut e when t he 

cour t  syst em was r eor gani zed i n 1977.   Af t er  t hese changes,  t he 

Teamst er s cour t ' s  anal ysi s does not  accur at el y r ef l ect  

Wi sconsi n' s const r uct  of  appel l at e j ur i sdi ct i on.    

¶31 Pr i or  t o 1977,  t he supr eme cour t  was t he onl y 

appel l at e cour t  i n t he st at e.   Under  Wi s.  St at .  § 817. 09( 2)  

( 1975- 76) , 9 f i nal  j udgment s wer e appeal abl e t o t he supr eme cour t  

as a mat t er  of  r i ght .   I n addi t i on,  some speci f i ed non- f i nal  

or der s wer e al so appeal abl e as a mat t er  of  r i ght ,  and 

                                                 
9 Thi s sect i on was r enumber ed i n t he year s pr i or  t o t he 

cour t  r eor gani zat i on.   When Teamst er s and Wor t hi ngt on wer e 
deci ded,  t he r el evant  st at ut e was Wi s.  St at .  § 274. 09 ( 1971- 72) .     
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Wi s.  St at .  § 817. 33 ( 1975- 1976)  enumer at ed a l ong l i s t  of  t hose 

or der s. 10      

                                                 
10 Wi s.  St at .  § 817. 33 ( 1975- 76)  pr ovi ded i n par t :  

Appeal abl e or der s.   The f ol l owi ng or der s when made by 
t he cour t  may be appeal ed t o t he supr eme cour t :  

( 1)  An or der  af f ect i ng a subst ant i al  r i ght ,  made i n 
any act i on,  when such or der  i n ef f ect  det er mi nes t he 
act i on and pr event s a j udgment  f r om whi ch an appeal  
mi ght  be t aken.  

 .  .  .  .  

( 3)  When an or der :  

( a)  Gr ant s,  r ef uses,  cont i nues or  modi f i es a 
pr ovi s i onal  r emedy;  

( b)  Gr ant s,  r ef uses,  modi f i es or  di ssol ves an 
i nj unct i on;  

( c)  Set s asi de or  di smi sses a wr i t  of  at t achment ;  

( d)  Gr ant s a new t r i al ;  

( e)  Gr ant s or  over r ul es a mot i on t o di smi ss under  s.  
802. 06( 2)  or  a mot i on f or  j udgment  on t he pl eadi ngs 
based on t ot al  i nsuf f i c i ency of  pl eaded def enses under  
s.  802. 06( 3)  or  a mot i on t o st r i ke based on t he 
i nsuf f i c i ency of  one or  mor e pl eaded def enses under  s.  
802. 06( 6) ;  

( f )  Deci des a quest i on of  j ur i sdi ct i on;  

( g)  Gr ant s or  deni es a mot i on f or  st ay of  pr oceedi ng 
under  s.  801. 63;  or   

( h)  Deni es a mot i on f or  summar y j udgment .    

( 3m)  A par t y on whose mot i on a new t r i al  has been 
or der ed may never t hel ess appeal  f r om such or der  f or  
t he pur pose of  r evi ewi ng a deni al  of  hi s mot i on af t er  
ver di ct  f or  j udgment  not wi t hst andi ng t he ver di ct  or  t o 
change answer s i n t he ver di ct .  
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¶32 Or der s compel l i ng ar bi t r at i on wer e not  on t he l i s t  of  

appeal abl e or der s i n Wi s.  St at .  § 819. 33.   Ther ef or e,  t o 

det er mi ne whet her  such an or der  was appeal abl e,  t he Teamst er s 

cour t  l ooked t o t he st at ut es gover ni ng ar bi t r at i on.   Not  f i ndi ng 

an or der  compel l i ng ar bi t r at i on i n t he l i s t  of  appeal abl e or der s 

wi t hi n t he st at ut or y chapt er  on ar bi t r at i on ei t her ,  t he cour t  

concl uded t hat  such an or der  was not  appeal abl e and t hat  i t  had 

no j ur i sdi ct i on t o hear  t he appeal .   The Teamst er s deci s i on 

compor t s wi t h Wi sconsi n' s appr oach t o appel l at e j ur i sdi ct i on at  

t he t i me i t  was deci ded.  

¶33 Ef f ect i ve August  1,  1978,  t he or gani zat i on of  t he 

Wi sconsi n cour t  syst em was si gni f i cant l y and subst ant i vel y 

changed.   The most  s i gni f i cant  change was t he cr eat i on of  t he 

cour t  of  appeal s.   See Wi s.  Const .  ar t .  VI I ,  § 5 and Wi s.  St at .  

§ 808. 03.   Due t o t he addi t i on of  an i nt er medi at e appel l at e 

cour t ,  t he l egi s l at ur e r econf i gur ed concept s of  appel l at e 

j ur i sdi ct i on.  

¶34 Ar t i c l e VI I ,  § 3 of  t he Wi sconsi n Const i t ut i on i s 

t i t l ed " Supr eme cour t :  j ur i sdi ct i on. "   I t  now pr ovi des t hat  t hi s 

cour t  " has appel l at e j ur i sdi ct i on over  al l  cour t s, "  and " [ t ] he 

supr eme cour t  may r evi ew j udgment s and or der s of  t he cour t  of  

                                                                                                                                                             
( 4)  Or der s made by t he cour t  vacat i ng or  r ef usi ng t o 
set  asi de or der s made at  chamber s,  when an appeal  
mi ght  have been t aken i n case t he or der  so made at  
chamber s had been made by t he cour t  i n t he f i r st  
i nst ance.   For  t he pur pose of  appeal i ng f r om an or der  
ei t her  par t y may r equi r e t he or der  t o be ent er ed by 
t he c l er k of  r ecor d.    
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appeal s .  .  .  . "   Sect i ons 3( 2) ,  3( 3) .   Revi ew by t he supr eme 

cour t  i s  a mat t er  of  t he cour t ' s  di scr et i on,  not  of  r i ght .   Wi s.  

St at .  § ( Rul e)  809. 62.     

¶35 The const i t ut i onal  amendment s al so set  f or t h t he 

j ur i sdi ct i on of  t he cour t  of  appeal s.   Wi sconsi n Const .  Ar t .  

VI I ,  § 5( 3)  now pr ovi des t hat  t he cour t  of  appeal s " shal l  have 

such appel l at e j ur i sdi ct i on i n t he di st r i ct  .  .  .  as t he 

l egi s l at ur e may pr ovi de by l aw .  .  .  . "   To f ul f i l l  i t s  

obl i gat i on t o pr ovi de f or  t he j ur i sdi ct i on of  t he cour t  of  

appeal s,  t he l egi s l at ur e passed 1977 Wi s.  Act  187.   That  act  

cr eat ed Wi s.  St at .  § 808. 03,  t i t l ed " Appeal s t o t he cour t  of  

appeal s. "    

¶36 Sect i on 808. 03 pr ovi des as f ol l ows:  

( 1)  Appeal s as of  r i ght .   A f i nal  j udgment  or  a f i nal  
or der  of  a c i r cui t  cour t  may be appeal ed as a mat t er  
of  r i ght  t o t he cour t  of  appeal s unl ess ot her wi se 
expr essl y pr ovi ded by l aw.  .  .  .   

( 2)  Appeal s by per mi ssi on.   A j udgment  or  or der  not  
appeal abl e as a mat t er  of  r i ght  under  sub.  ( 1)  may be 
appeal ed t o t he cour t  of  appeal s i n advance of  a f i nal  
j udgment  or  or der  upon l eave gr ant ed by t he cour t  i f  
i t  det er mi nes t hat  an appeal  wi l l :  

( a)  Mat er i al l y  advance t he t er mi nat i on of  t he 
l i t i gat i on or  c l ar i f y f ur t her  pr oceedi ngs i n t he 
l i t i gat i on;  

( b)  Pr ot ect  t he pet i t i oner  f r om subst ant i al  or  
i r r epar abl e i nj ur y;  or  

( c)  Cl ar i f y an i ssue of  gener al  i mpor t ance i n t he 
admi ni st r at i on of  j ust i ce.   

¶37 The expl anat or y not e i n 1977 Senat e Bi l l  525,  whi ch 

became 1977 Wi s.  Act .  187,  expl ai ned t hat  Wi s.  St at .  § 808. 03 
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r epl aced t he f or mer  §§ 817. 09 and 817. 33.   I t  f ur t her  expl ai ned 

t hat  sect i on 808. 03 " r epr esent s a maj or  subst ant i ve change. "   

¶38 The " maj or  subst ant i ve change"  cr eat ed by 

Wi s.  St at .  § 808. 03 i s descr i bed i n t he l eadi ng t r eat i se on 

Wi sconsi n appel l at e pr ocedur e as f ol l ows:   

[ T] he r eor gani zat i on of  t he Wi sconsi n cour t  syst em 
r epl aced a l ong l i s t  of  appeal abl e or der s and 
j udgment s wi t h a s i mpl e t est  al l owi ng appeal s as of  
r i ght  onl y f r om f i nal  or der s or  j udgment s.   The 
cor ol l ar y t o t hi s l i mi t at i on on appeal s as a mat t er  of  
r i ght  i s  t o al l ow appeal s f r om nonf i nal  or der s and 
j udgment s wi t h per mi ssi on of  t he cour t  of  appeal s.    

Mi chael  S.  Hef f er nan,  Appel l at e Pr act i ce and Pr ocedur e i n 

Wi sconsi n § 9. 1 ( 4t h ed.  2006) .   The t r eat i se f ur t her  expl ai ns:  

" Thi s di scr et i onar y j ur i sdi ct i on t o consi der  nonf i nal  or der s and 

j udgment s r epl aces t he except i ons i n t he pr i or  pr ocedur e t hat  

al l owed appeal s as of  r i ght  f r om many t ypes of  nonf i nal  or der s 

and j udgment s. "   I d. ,  § 2. 3.     

¶39 Fol l owi ng t he cour t  r eor gani zat i on,  we no l onger  l ook 

t o st at ut or y l anguage " l i s t i ng or  descr i bi ng t he ki nds of  or der s 

whi ch ar e or  ar e not  appeal abl e"  t o det er mi ne whet her  we have 

appel l at e j ur i sdi ct i on over  a par t i cul ar  c i r cui t  cour t  or der .   

See Teamst er s,  57 Wi s.  2d at  67.   Rat her ,  under  t he const i t ut i on 

and t he appl i cabl e st at ut es,  appel l at e cour t s  now have br oad 

j ur i sdi ct i on over  al l  or der s and j udgment s of  t he c i r cui t  cour t .   

The r easoni ng of  t he Teamst er s and Wor t hi ngt on deci s i ons no 

l onger  r ef l ect s Wi sconsi n' s appr oach t o appel l at e j ur i sdi ct i on.  

¶40 Never t hel ess,  some of  t he pol i cy r at i onal e under l y i ng 

Teamst er s and Wor t hi ngt on st i l l  r i ng t r ue.   The obj ect  and 
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pur pose of  a wr i t t en ar bi t r at i on agr eement  coul d be easi l y 

def eat ed at  t he ver y t hr eshol d of  t he pr oceedi ng i f  appeal s wer e 

per mi t t ed on a r egul ar  basi s.   See Teamst er s,  57 Wi s.  2d at  68 

( quot i ng Cor bet t  v.  Pet r ol eum Mai nt enance Co. ,  258 P. 2d 1077 

( Cal .  App.  1953) ) .   I t  has been t he pol i cy of  t hi s st at e and 

t hi s cour t  t o f ost er  ar bi t r at i on as an al t er nat i ve t o 

l i t i gat i on.   St at e v.  P. G.  Mi r on Const r .  Co. ,  I nc. ,  181 

Wi s.  2d 1045,  1055,  512 N. W. 2d 499 ( 1994) .   The advant ages of  

ar bi t r at i on " l i e[ ]  i n t he avoi dance of  t he f or mal i t i es,  del ay,  

and expense of  l i t i gat i on. "   I d.   When t he par t i es have 

vol unt ar i l y  agr eed t o ar bi t r at e t hei r  di sput es,  bot h t hei r  

i nt ent i ons and t hese advant ages ar e of  par amount  i mpor t ance.       

B 

¶41 Havi ng concl uded t hat  Teamst er s,  Wor t hi ngt on,  and Wi s.  

St at .  § 788. 15 do not  pr event  t hi s cour t  f r om consi der i ng t he 

pet i t i on f or  r evi ew,  we t ur n t o Bever l y Ent er pr i ses'  second 

ar gument .   I t  asser t s no r evi ew of  t he cour t  of  appeal s '  deni al  

of  l eave t o appeal  i s  per mi t t ed.   

¶42 Sect i on 808. 03( 2)  pr ovi des t he st andar d by whi ch t he 

cour t  of  appeal s  exer ci ses i t s di scr et i on i n det er mi ni ng whet her  

t o gr ant  a per mi ssi ve appeal .   The cour t  of  appeal s wi l l  gr ant  

l eave onl y i f  i t  concl udes t hat  doi ng so wi l l  ( a)  mat er i al l y  

advance t he t er mi nat i on of  t he l i t i gat i on or  c l ar i f y f ur t her  

pr oceedi ngs i n t he l i t i gat i on;  ( b)  pr ot ect  t he pet i t i oner  f r om 

subst ant i al  or  i r r epar abl e i nj ur y;  or  ( c)  c l ar i f y an i ssue of  

gener al  i mpor t ance i n t he admi ni st r at i on of  j ust i ce.   See Wi s.  

St at .  § 808. 03( 2) .   
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¶43 Fur t her ,  t he cour t  of  appeal s sel dom gr ant s per mi ssi ve 

appeal s when t he par t y seeki ng l eave does not  demonst r at e l i kel y 

c i r cui t  cour t  er r or  and i s t her ef or e unl i kel y t o pr evai l  on t he 

mer i t s.   " [ T] he cour t  wi l l  want  t o ensur e t hat  an appeal  wi l l  

not  s i mpl y ser ve t o del ay and def eat  t he ends of  j ust i ce,  r at her  

t han expedi t e and cl ar i f y t he pr oceedi ngs. "   Hef f er nan,  supr a,  

§ 9. 4.    

¶44 Her e,  t he cour t  of  appeal s deni ed l eave t o appeal ,  

expl ai ni ng t hat  t he cr i t er i a i n 808. 03( 2)  wer e not  met .   We have 

f r equent l y st at ed t hat  we wi l l  not  r evi ew,  case by case,  t he 

cour t  of  appeal s'  di scr et i onar y det er mi nat i on t o gr ant  or  deny a 

per mi ssi ve appeal .   See St at e v.  Whi t t y,  86 Wi s.  2d 380,  272 

N. W. 2d 842 ( 1978) ;  Apar acor ,  I nc.  v.  DI LHR,  97 Wi s.  2d 399,  403,   

293 N. W. 2d 545 ( 1980)  ( c i t i ng St at e v.  Jeni ch,  94 Wi s.  2d 74,  77 

n. 2,  288 N. W. 2d 114 ( 1980)  ( " When t he par t i es agr ee t hat  t he 

or der  of  t he c i r cui t  cour t  i s  not  a f i nal  or der  appeal abl e as of  

r i ght ,  t hi s cour t  wi l l  not  r evi ew t he cour t  of  appeal s '  exer ci se 

of  i t s  di scr et i on whet her  t o hear  t he appeal . " ) .        

¶45 The l anguage of  our  case l aw i s st r ong.   We have 

st at ed t hat  " [ w] her e t he cour t  of  appeal s deni es per mi ssi on t o 

appeal  f r om an or der  conceded by t he par t i es t o be nonf i nal ,  no 

r evi ew by t hi s cour t  i s  per mi t t ed. "   Apar acor ,  97 Wi s.  2d at  

403.  

¶46 Yet ,  t hese cases do not  i ndi cat e t hat  t hi s cour t  l acks 

j ur i sdi ct i on t o r evi ew t he cour t  of  appeal s '  or der .   Not hi ng i n 

t he Wi sconsi n Const i t ut i on or  t he Wi sconsi n st at ut es i ndi cat es 

t hat  t hi s cour t  has no j ur i sdi ct i on over  t he case.   To t he 



No.  2008AP2440- LV   

 

18 
 

cont r ar y,  t he Wi sconsi n Const i t ut i on pr ovi des t hat  we have 

" appel l at e j ur i sdi ct i on over  al l  cour t s"  and we " may r evi ew 

j udgment s and or der s of  t he cour t  of  appeal s. "  

¶47 Rat her  t han a mat t er  of  j ur i sdi ct i on,  our  r ef usal  t o 

r evi ew t he cour t  of  appeal s '  deni al  of  a per mi ssi ve appeal  i s  a 

mat t er  of  pr act i ce,  based on j udi c i al  admi ni st r at i on and r espect  

f or  t he cour t  of  appeal s '  exer ci se of  di scr et i on.   " I t  i s  wel l  

set t l ed t hat  pet i t i ons seeki ng r evi ew of  a cour t  of  appeal s '  

deni al  of  l eave t o appeal  ar e gener al l y not  per mi t t ed. "   

Engel haupt  v.  Uni t ed Tr ansp.  Uni on,  No.  2007AP18- LV,  unpubl i shed 

sl i p op. ,  ¶5 ( Wi s.  June 10,  2008) .   As we expl ai ned i n Apar acor ,  

" [ a]  cont r ar y pr act i ce woul d di vest  t he cour t  of  appeal s of  t he 

di scr et i on ent r ust ed t o i t  by sec.  808. 03( 2) . "   97 Wi s.  2d at  

404.  

I I I  

¶48 I n sum,  because t he r easoni ng under l y i ng t he Teamst er s 

and Wor t hi ngt on deci s i ons no l onger  r ef l ect s Wi sconsi n' s 

appr oach t o appel l at e j ur i sdi ct i on,  t he i nt er pr et at i on of  Wi s.  

St at .  § 788. 15 advanced by t hose cases no l onger  compor t s wi t h 

Wi sconsi n l aw.   Fur t her ,  al t hough we have r epeat edl y st at ed t hat  

we wi l l  not  r evi ew t he cour t  of  appeal s '  deci s i on t o deny l eave 

t o appeal ,  our  r ef usal  i s  not  based on l ack of  j ur i sdi ct i on.   

Rat her ,  i t  i s  based on pr act i ce,  r oot ed i n concer ns f or  j udi c i al  

admi ni st r at i on and r espect  f or  t he cour t  of  appeal s '  exer ci se of  

di scr et i on.  

¶49 We need not  deci de her e whet her  appeal  of  a c i r cui t  

cour t  or der  compel l i ng ar bi t r at i on i s a per mi ssi ve appeal  or  an 
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appeal  as of  r i ght .   Under  ei t her  c i r cumst ance,  Ar t i c l e VI I ,  § 3 

of  t he Wi sconsi n Const i t ut i on pr ovi des t hat  t hi s cour t  has 

j ur i sdi ct i on t o r evi ew an or der  i ssued by t he cour t  of  appeal s.   

Accor di ngl y,  we deny Bever l y Ent er pr i ses'  mot i on t o di smi ss t he 

pet i t i on f or  r evi ew.  

By the Court.—The mot i on t o di smi ss t he pet i t i on f or  r evi ew 

i s deni ed.  
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¶50 DAVI D T.  PROSSER,  J.    (concurring).  I  j oi n t he 

maj or i t y opi ni on but  wr i t e separ at el y t o emphasi ze t hat  t he sol e 

r eason f or  hear i ng t hi s mat t er  was t o addr ess t he unr esol ved 

quest i on of  j ur i sdi ct i on.  

¶51 I n r esponse t o Par ker ' s pet i t i on f or  r evi ew,  Bever l y 

Ent er pr i ses cont ended t hat  t he cour t  l acked j ur i sdi ct i on t o 

r evi ew a c i r cui t  cour t  or der  compel l i ng ar bi t r at i on.   Maki ng an 

ar gument  t hat  t hi s cour t  l acks j ur i sdi ct i on t o r evi ew a c i r cui t  

cour t  or der  i s r oughl y equi val ent  t o a mi nnow t aunt i ng a 

muskel l unge.   Nei t her  t he ar gument  nor  t he mi nnow i s l i kel y t o 

sur vi ve.  

¶52 Nonet hel ess,  no r eader  shoul d v i ew t hi s opi ni on as an 

i nvi t at i on f or  par t i es t o appeal  c i r cui t  cour t  or der s compel l i ng 

ar bi t r at i on,  or  f i l e pet i t i ons f or  r evi ew f r om or der s l i ke t he 

or der  i ssued by t he cour t  of  appeal s.   See Maj or i t y op. ,  ¶40.  

¶53 Under  Wi s.  St at .  § 788. 01,  ar bi t r at i on agr eement s ar e 

enf or ceabl e " except  upon such gr ounds as exi st  at  l aw or  i n 

equi t y f or  t he r evocat i on of  any cont r act . "   I n t hi s case,  t he 

c i r cui t  cour t  admi r abl y per f or med i t s dut y t o det er mi ne whet her  

t he ar bi t r at i on agr eement  was enf or ceabl e bef or e or der i ng t he 

par t i es t o pr oceed t o ar bi t r at i on.   I t  anal yzed i n det ai l  t he 

enf or ceabi l i t y  of  t he ar bi t r at i on agr eement ,  i ncl udi ng an 

assessment  of  bot h pr ocedur al  and subst ant i ve unconsci onabi l i t y .   

Begi nni ng wi t h pr ocedur al  unconsci onabi l i t y ,  t he cour t  

consi der ed,  among ot her  f act or s,  t hat  t he pl ai nt i f f s had ot her  

opt i ons f or  nur si ng homes,  t he def endant ' s at t or ney dr af t ed t he 
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agr eement ,  t he agr eement  was conspi cuousl y wr i t t en and was not  

i n f i ne pr i nt ,  t he t er ms of  t he agr eement  wer e not  

cont r adi ct or y,  and t he agr eement  was not  a " t ake i t  or  l eave i t  

pr oposi t i on. "   Addr essi ng t he i ssue of  subst ant i ve 

unconsci onabi l i t y ,  t he cour t  cons i der ed t hat  t he agr eement  was a 

bi l at er al  one,  ar bi t r at i on was t o be done by a pr of essi onal  

ar bi t r at or ,  and t he l i mi t at i on of  c l ai ms i n t he agr eement  

af f ect ed bot h par t i es equal l y.  

¶54 I n shor t ,  t he c i r cui t  cour t  met i cul ousl y consi der ed 

t he f act or s set  out  i n Wi sconsi n l aw f or  det er mi ni ng bot h 

subst ant i ve and pr ocedur al  unconsci onabi l i t y .   See Wi s.  Aut o 

Ti t l e Loans,  I nc.  v.  Jones,  2006 WI  53,  ¶¶34- 36,  290 

Wi s.  2d 514,  714 N. W. 2d 155.  

¶55 I n a ver y r ar e case i n whi ch t hi s cour t  r evi ewed a 

cour t  of  appeal s deci s i on on appeal  f r om an or der  compel l i ng 

ar bi t r at i on we " r ecogni ze[ d]  t hat  t he cour t s of  t hi s st at e must  

act  wi t h ext r eme car e when t hey become i nvol ved i n an 

ar bi t r at i on pr oceedi ng.   Af t er  al l ,  a f undament al  t enet  of  

ar bi t r at i on i s t hat  of  avoi di ng t he cour t  syst em. "   See,  e. g. ,  

Empl oyer s I ns.  of  Wausau v.  Jackson,  190 Wi s.  2d 597,  613,  527 

N. W. 2d 681 ( 1995) .   Thi s consi der at i on i s par t i cul ar l y st r ong 

when appel l at e r evi ew coul d del ay pr oceedi ngs f or  sever al  year s 

bef or e ar bi t r at i on coul d begi n.    

¶56 Appel l at e cour t s have j ur i sdi ct i on t o r evi ew or der s 

compel l i ng ar bi t r at i on,  but  t hat  does not  mean t hey shoul d 

exer ci se t hat  j ur i sdi ct i on.   When,  as i n t hi s case,  a c i r cui t  

cour t  per f or ms t he pr oper  l egal  anal ysi s and or der s t he par t i es 
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t o pr oceed t o ar bi t r at i on based upon a wr i t t en ar bi t r at i on 

agr eement ,  appel l at e cour t s shoul d r evi ew such an or der  onl y i n 

t he most  ext r aor di nar y of  c i r cumst ances.    

¶57 For  t he f or egoi ng r easons,  I  wr i t e separ at el y.  

¶58 I  am aut hor i zed t o st at e t hat  Just i ce MI CHAEL J.  

GABLEMAN j oi ns t hi s concur r ence.  
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¶59 ANNETTE KI NGSLAND ZI EGLER,  J.    (concurring).  I  j oi n 

t he maj or i t y and agr ee t hat  t hi s cour t  has j ur i sdi ct i on t o 

consi der  t hi s pet i t i on f or  r evi ew.   Maj or i t y op. ,  ¶5.   However ,  

t he maj or i t y decl i nes t o addr ess whet her  an or der  compel l i ng 

ar bi t r at i on i s appeal abl e as of  r i ght  or  onl y  by per mi ssi on.   

I d.   I  wr i t e separ at el y because I  woul d go f ur t her  and deci de 

t hat  an or der  compel l i ng ar bi t r at i on i s not  appeal abl e as of  

r i ght .   A concl usi on ot her wi se woul d cont r avene our  l ong-

st andi ng pol i cy of  encour agi ng ar bi t r at i on as an al t er nat i ve t o 

l i t i gat i on.   For  t hat  r eason I  r espect f ul l y concur .  

¶60 I  concl ude t hat  an or der  compel l i ng ar bi t r at i on i s 

appeal abl e onl y by per mi ssi on under  Wi s.  St at .  § 808. 03( 2) .   An 

or der  compel l i ng ar bi t r at i on i s  not  appeal abl e as of  r i ght  

because i t  i s  not  a " f i nal  or der . "   § 808. 03( 1) .   A f i nal  or der  

i s an or der  " t hat  di sposes of  t he ent i r e mat t er  i n l i t i gat i on as  

t o one or  mor e of  t he par t i es. "   I d.   I n t hi s case,  t her e i s no 

quest i on t hat  t he or der  compel l i ng ar bi t r at i on di d not  

" di spose[ ]  of  t he ent i r e mat t er  i n l i t i gat i on"  as t o ei t her  

par t y,  i d. ;  r at her ,  t he or der  st ayed t he pr oceedi ngs whi l e t he 

case pr oceeded t o ar bi t r at i on.   The Est at e of  Par ker  ( t he 

Est at e)  does not  ar gue ot her wi se.   I n i t s br i ef  bef or e t hi s 

cour t ,  t he Est at e conceded t hat  t he cour t  of  appeal s " was 

cor r ect  i n r evi ewi ng t he or der  compel l i ng ar bi t r at i on as a non-

f i nal  or der . "   Because an or der  compel l i ng ar bi t r at i on i s a non-

f i nal  or der ,  i t  may be appeal ed onl y upon l eave gr ant ed by t he 

cour t  of  appeal s.   See § 808. 03( 2)  ( pr ovi di ng t hat  t he cour t  of  
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appeal s may gr ant  l eave t o hear  an appeal  f r om a non- f i nal  

j udgment  or  or der  i f  t he cour t  det er mi nes t hat  an appeal  wi l l  

" ( a)  [ m] at er i al l y  advance t he t er mi nat i on of  t he l i t i gat i on or  

c l ar i f y f ur t her  pr oceedi ngs i n t he l i t i gat i on;  ( b)  [ p] r ot ect  t he 

pet i t i oner  f r om subst ant i al  or  i r r epar abl e i nj ur y;  or  ( c)  

[ c] l ar i f y an i ssue of  gener al  i mpor t ance i n t he admi ni st r at i on 

of  j ust i ce" ) .  

¶61 Mor e i mpor t ant l y,  t o al l ow an or der  compel l i ng 

ar bi t r at i on t o be appeal abl e as of  r i ght  woul d cont r avene our  

l ong- st andi ng pol i cy of  encour agi ng ar bi t r at i on as an 

al t er nat i ve t o l i t i gat i on.   " I t  has been t he pol i cy of  t hi s 

st at e and t hi s cour t  t o f ost er  ar bi t r at i on as an al t er nat i ve t o 

l i t i gat i on.   The advant age of  such a pr ocess l i es i n t he 

avoi dance of  t he f or mal i t i es,  del ay,  and expense of  l i t i gat i on. "   

St at e v.  P. G.  Mi r on Const r .  Co.  I nc. ,  181 Wi s.  2d 1045,  1055,  

512 N. W. 2d 499 ( 1994)  ( i nt er nal  c i t at i ons omi t t ed) .   I ndeed,  we 

have r ecogni zed t hat  " t he goal  of  ar bi t r at i on i s ' t o r esol ve t he 

ent i r e cont r over sy out  of  cour t  wi t hout  t he f or mal i t y and 

expense t hat  nor mal l y at t aches t o t he j udi c i al  pr ocess. ' "   Bor st  

v.  Al l st at e I ns.  Co. ,  2006 WI  70,  ¶61,  291 Wi s.  2d 361,  717 

N. W. 2d 42 ( quot i ng 2A Jay E.  Gr eni g & Nat han A.  Fi shbach,  

Wi sconsi n Pr act i ce Ser i es:  Met hods of  Pr act i ce § 86. 40,  at  272 

( 4t h ed.  2004) ) ;  see al so Fr anke v.  Fr anke,  2004 WI  8,  ¶24,  268 

Wi s.  2d 360,  674 N. W. 2d 832 ( " [ P] ubl i c pol i cy f avor s ar bi t r at i on 

as pr omot i ng t he ef f i c i ent  r esol ut i on of  di sput es,  and as gi v i ng 

t he par t i es what  t hey bar gai ned f or ,  t hat  i s ,  an ar bi t r at or ' s,  

not  a cour t ' s  deci s i on. " ) .   Ar bi t r at i on i s supposed t o t ake 
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pl ace out si de t he pr ovi nce of  t he cour t  unt i l  a par t y appl i es t o 

t he cour t  f or  an or der  conf i r mi ng,  see Wi s.  St at .  § 788. 09,  

vacat i ng,  see Wi s.  St at .  § 788. 10,  or  modi f y i ng,  see Wi s.  St at .  

§ 788. 11,  t he ar bi t r at or ' s awar d.   The cour t  may t hen ent er  

j udgment  i n conf or mi t y wi t h i t s or der  conf i r mi ng or  modi f y i ng 

t he awar d.   Wi s.  St at .  § 788. 12.   Thus,  t he par t i es st i l l  have 

t he oppor t uni t y t o have t hei r  day i n cour t ,  i f  necessar y,  af t er  

ar bi t r at i on i s compl et e.   The goal  and st r uct ur e of  ar bi t r at i on 

woul d be compl et el y under mi ned shoul d we al l ow an or der  

compel l i ng ar bi t r at i on t o be appeal abl e as of  r i ght ,  t her eby 

i nvi t i ng t he ar bi t r at i on syst em i nt o t he appel l at e pr ocess 

bef or e t he ar bi t r at i on even occur s.   Ar bi t r at i on i s desi gned t o 

be t he f i r st  st ep,  not  t he l ast  st ep.   For  t hat  ver y same 

r eason,  an or der  denyi ng ar bi t r at i on,  whi ch r equi r es t he case t o 

pr oceed i n cour t ,  shoul d be appeal abl e as of  r i ght .   See Wi s.  

Aut o Ti t l e Loans,  I nc.  v.  Jones,  2006 WI  53,  290 Wi s.  2d 514,  

714 N. W. 2d 155.  

¶62 I n summar y,  I  woul d go f ur t her  t han t he maj or i t y and 

deci de t hat  an or der  compel l i ng ar bi t r at i on i s not  appeal abl e as 

of  r i ght .   A concl usi on ot her wi se woul d cont r avene our  l ong-

st andi ng pol i cy of  encour agi ng ar bi t r at i on as an al t er nat i ve t o 

l i t i gat i on.  

¶63 For  t he f or egoi ng r eason,  I  r espect f ul l y concur .  
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